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ises, but. that a third person who had occupied the premises for a 
year had cut and sold some timber, but it did not appear that the 
tenant in common was responsible therefor, or that he received any 
proceeds from any sale, he was not chargeable with any timber cut. 

[Ed. Note. — For other cases, see Partition, Cent. Dig. § 226; Dec. 
Dig. § 81.* 8 Va.-W. Va. Enc. Dig. 106; 14 Va.-W. Va. Enc. Dig. 594; 
15 Va.-W. Va. Enc. Dig. 548.] 

5. Partition (§ 101*) — Sales — Reservation of Rights. — Where an un- 
divided interest in coal and mineral rights in land sought to be par- 
titioned was reserved, the court ordering a sale for partition properly 
reserved the mineral rights owned by persons not parties. 

[Ed. -Note. — For other cases, see Partition, Dec. Dig. 101.* 10 Va.- 
W. Va. Enc. Dig. 774; 14 Va.-W. Va. Dig. 810; 15 Va.-W. Va. Enc. 
Dig. 781.] 

Appeal from Circuit Court, Goochland County. 

Suit for partition by Thomas Adkins against W. A. Adkins 
and others, in which Mary G. Adkins, on the death of defendant 
W. P. Adkins pending suit, filed answer and cross-bill. From a 
decree directing sale for partition and distribution of proceeds, 
defendants appeal. Reversed and remanded. 

C. R. Sands and Garnett & Cabell, all of Richmond, for ap- 
pellants. 

S. S. Patteson, of Richmond, for appellees. 



SHIELD et al. v. E. S.- ADKINS & CO. et al. 
June 10, 1915. 
[85 S. E. 492.] 

1. Trusts (§§ 17, 18*) — Express Trust— Creation. — An express trust 
tn real estate can be created by parol agreement, and, such express 
declaration being enforceable, the rule forbidding the admission of 
parol evidence to contradict written instruments does not apply. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 15-24; Dec. 
Dig. | 17, 18.* 13 Va.-W. Va. Enc. Dig. 268; 14 Va.-W. Va. Enc. Dig. 
1027; 15 Va.-W. Va. Enc. Dig. 1013.] 

2. Trusts ($. 25) —Enforcement — Definiteness Of Agreement. — A 
parol trust will not be enforced by a court of equity unless it is clear, 
definite, and unequivocal in its terms, and it appears that the minds 
of the parties have met; hence an alleged parol trust in land, arising 
out of a purchase by defendants under an agreement that plaintiff 
should share, will not be enforced where the terms on which plaintiff 
should share were not agreed upon. 

[Ed. Note.-- -For other cases, see Trusts, Cent. Dig §§ 34-37; Dec. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Dig. § 25.* 13 Va.-W. Va. Enc. Dig. 268; 14 Va.-W. Va. Enc. Dig. 
1027; 15 Va.-W. Va. Enc. Dig. 1013.] 

3. Partnership (§ 22*) — Agreement — Sufficiency. — Where defendants 
acquired land under an agreement that they should take the timber 
and plaintiffs the land, but neither were to have any joint interest 
in the property or profits received by the other, the agreement can 
not be enforced as quasi partnership, contract. 

' [Ed. Note. — For other cases, s'ee Partnership, Cent. Dig. §§ 1, 7, 
8; Dec. Dig. § 22.* 10 Va.-W. Va. Enc. Dig. 839; 14 Va.-W. Va. Enc. 
Dig. 817; 15 Va.-W. Va. Enc. Dig. 787.] 

4. Frauds, Statute of (§ 74)— Contracts with Regard to Land.— Un- 
der Code 1904, § 2840, subsec. 6, declaring that no action shall be 
brought upon any contract for the sale of real estate unless i; be 
evidenced by a contract in writing, a parol agreement, that defend- 
ant should acquire timber land and retain the timber, but convey 
the land, is unenforceable. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. 
§§ 83, 122-131; Dec. Dig. § 74.* 6 Va.-W. Va. Enc. Dig. 522; 14 Va.- 
W. Va. Enc. Dig. 482; 15 Va.-W. Va. Enc. Dig. 430.1 

Appeal from Circuit Court of City of Williamsburg and County 
of James City. 

Bill by F. A. Shield and another against E. S. Adkins & Co. 
and others. From a decree for defendants, complainants appeal. 
Affirmed. 

Henley, Anderson & Hall, of Richmond, and Wescott & 
Turlington, of Accomack, for appellants. 

Bruce Simmons, of Norfolk, /. Brooks Mapp, of Accomack, 
and F. Leonard Wailes, for appellees. 



WASHINGTON & O. D. RY. v. JACKSON'S ADM'R. 

June 10, 1915. 

[85 S. E. 496.] 

1. Witnesses (§ 402*) — Impeaching Own Witness — Contradicting by 
Other Evidence. — In an action for the death of a person struck by 
a car, the mortorman, called by plaintiff as a witness, testified that 
an object which he took to be a bunch of rags or an old tie, but 
which proved to be a person, was lying at the ends of the ties out- 
side the rails. The character of the injuries sustained by deceased 
and the other physical facts demonstrated, however, that he was either 
lying on one of the rails or on the track between the rails. Held, 
that plaintiff, by relying on these physical facts, did not violate the 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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